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UNITED STATES OF AMERICA

BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

Wholesale Competition in Regions with ) Docket Nos. RM07-19-000
Organized Electric Markets ) and AD07-7-000
COMMENTS OF THE

NATIONAL RURAL ELECTRIC COOPERATIVE ASSOCIATION

Pursuant to the Notice of Proposed Rulemaking (“NOPR”) issued in this
proceeding on February 22, 2008, the National Rural Electric Cooperative Association
(“NRECA”) respectfully submits its comments on the Commission’s potential reforms to
improve the operation of organized wholesale electric markets.”

I. INTRODUCTION AND SUMMARY

NRECA is the not-for-profit national service organization representing
approximately 930 not-for-profit, member-owned rural electric cooperatives. The great
majority of these cooperatives are distribution cooperatives, which provide retail electric
service to over 40 million consumer-owners in 47 states. Kilowatt-hour sales by rural
electric cooperatives account for approximately 10% of total electricity sales in the
United States. NRECA’s members also include approximately 65 generation and
transmission (“G&T”) cooperatives, which supply wholesale power to their distribution
cooperative owner-members. Both distribution and G&T cooperatives were formed to

provide reliable electric service to their owner-members at the lowest reasonable cost.

' 122 FERC 61,167 (2008), 73 Fed. Reg. 12,575 (March 7, 2008).

NRECA submitted comments on the Commission’s Advance Notice of Proposed Rulemaking, 119
FERC 461,306 (2007), 72 Fed. Reg. 36,276 (July 2, 2007) (“ANOPR”) on September 14, 2007
(“ANOPR Comments”).



This fact shapes NRECA’s comments on the proposals contained in the Commission’s
NOPR. Nearly all of NRECA’s members are load-serving entities (“LSEs”’) with a legal
obligation to provide electric service to their member-owners—either other cooperatives
(in the case of G&T cooperatives) or end-use customers (in the case of distribution
cooperatives).

Some rural electric cooperatives generate the electricity they sell to their owner-
members, but most rural electric cooperatives are net buyers of electricity. Overall,
cooperatives purchase nearly half of their energy requirements at wholesale from other
suppliers. Consequently, NRECA has supported the Commission’s efforts to encourage
the development of wholesale competition. Today, many NRECA member cooperatives
operate within or are affected by organized electricity markets operated by Regional
Transmission Organizations (“RTOs”) and Independent System Operators (“ISOs”).
These cooperatives have a vital interest in the improved operation of organized wholesale
electric markets.?

Demand Response and Pricing During Periods of Operating Reserve Shortages in
Organized Markets

o NRECA supports the Commission’s goal of eliminating barriers to demand
response in organized markets. Cooperatives have a long history of including
demand response as part of their power supply portfolios, and NRECA and its
members share the Commission’s view that demand response is an important tool
that can help ensure that markets serve consumers by preserving reliability and
minimizing the cost of electric service. See section III.A.

In this regard, NRECA has expended substantial resources to develop a “report card” on the nation’s
RTOs, analyzing the performance of some of the RTO markets and their operational elements. The
Regional Transmission Organization Report Card: Wholesale Electricity Markets And RTO
Performance Evaluation (2" Ed.), prepared for NRECA by Mathew J. Morey, Laurence D. Kirsch,
Brad Wagner, Bruce Chapman, Emilie McHugh, Christensen Associates Energy Consulting, LLC
(August 20, 2007). Available at:
http://www.nreca.coop/Documents/PublicPolicy/RTO_RC_Final 071807 Revised.pdf (last visited
Apr. 21, 2008).




o NRECA commends the Commission for modifying its ANOPR proposal to
recognize that entities other than state agencies, such as cooperative boards, may
oversee or regulate retail demand response. NRECA urges the Commission to
further modify its proposal to ensure that state and municipal entities and
cooperative boards can continue to nurture demand response in ways that reflect
the distinctive characters of these entities. Rather than requiring RTOs/ISOs to
permit aggregators of retail customers (“ARCs”) to bid demand response on
behalf of retail customers directly into their organized markets unless the local
authority prohibits it, the Commission should require RTOs/ISOs to permit ARCs
to bid demand response on behalf of retail customers directly into their organized
markets only if the local authority expressly and affirmatively permits it. The
criteria for allowing ARCs to bid demand response directly into the RTO/ISO
market should be mandatory, not discretionary. See section III.B.

o The NOPR’s proposals to lift supply offer, bid and price caps and otherwise shift
rents from consumers to suppliers during emergency periods would result in rates
that are the product of market power and are, accordingly, unjust and
unreasonable. NRECA urges the Commission instead to adopt the approach
NRECA proposed in its ANOPR Comments: removal of bid caps for demand
response resources during emergency situations, provided that those higher bids
for demand response do not set the market clearing price for all resources.
NRECA’s proposal would (i) encourage additional demand response, consistent
with the Commission’s stated policy goal; (ii) contribute to maintaining
reliability; (ii1) achieve the needed balance between demand and supply on a real-
time basis; and (iv) avoid a transfer of wealth from consumers to those generators
whose market power must be mitigated by supply offer caps in the first instance.
See sections II1.C.1, II1.C.2.

o Each of the NOPR’s four proposed approaches to pricing during emergency
periods would raise the rates to wholesale customers to excessive levels. All four
of the proposed approaches would, at a minimum, grant a windfall rate to those
very suppliers that have been found by the RTOs’/ISOs’ market monitors to
possess market power. In view of the prevalence of market power in organized
markets, and the fact that these rates would be significantly above any reasonable
measure of cost, these rates cannot be considered just and reasonable. See section
NI.C.3.a.

o All four of the NOPR’s proposed approaches would undermine reliability. By
allowing generators to be paid more during emergency situations than under
existing market rules, the NOPR’s proposals would encourage behavior that
creates emergencies. Suppliers would have the incentive in the short-term to
create emergencies during these periods so that they can collect the excessively
high prices the NOPR’s proposals would afford them. Conversely, in the long-
term, suppliers would lack the incentive to develop new resources because
without the shortages, they will no longer collect excessive rents. See section
MI1.C.3.b.1.



o The NOPR’s proposals would set prices at levels determined by supply-side
market failures and market power; such prices do not reflect the “true value” of
energy. Emergencies are not a reflection of inadequate prices during the period of
the emergency, but are a reflection of the failure of the market design more
broadly to assure resource adequacy. Allowing rates to rise above price cap levels
would not reflect the “true value” of power under ideal market conditions, but
would reflect the very market power that motivated the Commission to establish
the bid caps in the first place. See section III.C.3.b.2.

o The NOPR’s four proposed approaches would not attract new supply resources in
real time because when emergency circumstances are such that the price cap
becomes necessary, it can be assumed that all generation resources available in
real time have already been dispatched. Nor would they attract long-term
investment in new supply resources due to both the existence of market power
and significant barriers to entry. See sections I11.C.3.b.3-4.

o To the extent that any of the NOPR’s four proposed approaches might attract
additional demand, they would do so at a cost that is far higher than is required or
lawful. See section III.C.3.b.5.

o Removing price caps or otherwise increasing payments to suppliers during
infrequent and unpredictable emergencies would increase price volatility that is
difficult or impossible for LSEs to hedge. See section I11.C 4.

o RTOs’/ISOs’ compliance filings should demonstrate that the benefits of the
proposed market design changes exceed the costs. See section I11.C.5.

Long-Term Power Contracting in Organized Markets

o Long-term power contracting can most likely be facilitated in organized markets
by focusing efforts on ensuring that existing markets are competitive. See section
IV.A.

o The NOPR’s proposal to require RTOs/ISOs to dedicate a portion of their web
sites for market participants to post offers to buy or sell power on a long-term
basis could, in some instances, facilitate long-term contracting through increased
information exchange. NRECA urges the Commission to continue to examine
ways to remedy the lack of long-term contracting in organized markets. See
section IV.B.

Market Monitoring Policies
o While NRECA supports the Commission’s decision to undertake a general

examination of the role of Market Monitoring Units (“MMUs”) in enhancing the
efficiency and transparency of wholesale electric markets, NRECA urges the



Commission to remain vigilant against market power, because the Commission’s
obligation to protect consumers against market power is nondelegable. See
section V.A.1.

o The Final Rule should confirm that the Commission will not delegate ratemaking
to MMUs or RTOs/ISOs — a concern NRECA raised in its ANOPR comments but
which was not addressed in the NOPR’s discussion of the role of MMUs and
RTOs/ISOs in market mitigation. See section V.A.2.

o Pre-existing MMU settlements should be honored, including the settlement
reached within PJM. See section V.A.3.

o If a market monitor is to be effective, it must have sufficient access to data and
resources. RTO/ISO tariffs should include a provision directing MMUSs to report
any concerns regarding inadequate access to market data, resources, or personnel
to the Commission. See section V.B.1.

o NRECA supports the Commission’s proposal that the MMU, for purposes of
supervision of its market monitoring functions, report to the RTO/ISO board of
directors rather than to management. For an MMU to perform its role as an
independent observer, it is crucial that it not become subservient to RTO/ISO
management. See section V.B.2.

o MMUs should be subject to ethical standards, the violation of which could subject
the MMU to civil penalties. See section V.C.

o Increased information sharing promotes transparency in RTO/ISO markets and
increases the ability of stakeholders to oversee the MMU'’s performance in
monitoring the RTO’s/ISO’s administration of its tariff. Market participants
should not only receive MMU reports but should be given access to the
underlying data and assumptions used by the MMU to reach its conclusions. See
section V.D.

Responsiveness of RTOs/ISOs to Stakeholders and Customers

o One important criterion for achieving RTO/ISO responsiveness and accountability
is missing from the NOPR’s proposal — that is, reliable service at just and
reasonable rates. “Best practices” from RTOs/ISOs should also be incorporated
into the criteria. See sections VI.A, VI.A.2.

o The Commission should adopt its ANOPR proposals focused on ensuring
transparency in the RTO/ISO budgeting process. See section VI.A.1.

o RTOs/ISOs should not merely post a mission statement on their websites, but
should include these mission statements in their tariffs as well. The mission
statement should have a renewed focus on lowering costs for customers. This



would help influence the corporate culture and give sharper focus and clearer
purpose to the activities of RTO/ISO management. See section VI.A.3.

o Regardless of any improvements in the governance and accountability of
RTOs/ISOs resulting from the Final Rule in this docket, the Commission must
continue to exercise vigorous oversight of RTO/ISO activities, rules, policies,
markets and costs. See section VI.B.

II. WHILE THE SCOPE OF THE NOPR NEED NOT BE EXPANDED, A
BROADER REVIEW OF MARKETS IS NEEDED.

In response to comments filed by 41 organizations asking the Commission to
expand the scope of the ANOPR to address broader market concerns, the Commission
declined to initiate a broad investigation as part of this proceeding. Although the
coalition raised many good points, NRECA does not challenge the Commission’s
decision to limit the scope of the NOPR. NRECA believes it is valuable for the
Commission to move quickly to address the specific issues that it has chosen to include
within the scope of the NOPR. Nevertheless, NRECA believes that centralized and
bilateral wholesale markets continue to suffer from structural problems that need to be
addressed. Both organized wholesale markets and traditional bilateral wholesale markets
continue to be undermined by a lack of sufficient transmission and generation
infrastructure that inhibits competition and enables market power. Load-serving entities
like NRECA’s members continue to find it difficult to acquire wholesale power at just
and reasonable rates, terms, and conditions.

In previous dockets, NRECA has noted these continuing problems and has
recommended specific and achievable improvements to Commission orders and
regulations in order to resolve some of those problems. NRECA has also pointed out
other areas where further investigation or Commission action is needed to develop

solutions. For example, NRECA urged the Commission:



¢ to address modifications to deviation charges in a broader context and
investigate whether deviation charges generally reflect costs;*

@ to require public utilities applying for market-based rate authority to
submit separate analyses of horizontal market power for short- and long-
term product markets;’

¢ to require public utilities to define an accurate geographic market in
market-based rate applications rather than using the balancing areas for
RTO/ISO regions as a default;® and

o to impose a clear obligation on public utility transmission providers to
build the facilities identified as necessary in the reformed Order No. 890’
planning process, so that those public utility transmission providers that
also own generation will not be able to ensure their market dominance in
generation.® Further, if a public utility transmission provider fails to
construct transmission in a way that enables wholesale market
competition, NRECA has argued this should be a basis for revoking its

market-based rate authority.’

ANOPR Comments at 15-16.

See Request for Rehearing and Clarification of the National Rural Electric Cooperative Association at
4-17, Docket No. RM04-7-001 (July 23, 2007).

Id. at 17-20.

Preventing Undue Discrimination and Preference in Transmission Service, Order No. 890, 72 Fed.
Reg. 12,266 (Mar. 15, 2007), FERC Stats. & Regs. § 31,241 (2007) (“Order No. 890”), order on reh’g,
Order No. 890-A, 73 Fed. Reg. 2984 (Jan. 16, 2008), FERC Stats. & Regs. 31,261 (2007) (reh’g
pending).

See Request for Clarification and Rehearing of the National Rural Electric Cooperative Association at
19-23, Docket Nos. RM05-25-000 and RM05-17-000 (March 19, 2007).

Id. at 78-79.



These proposed solutions to continuing problems in wholesale markets are
directly relevant to the issues raised in the NOPR. In particular, as discussed below,
NRECA believes that the ongoing prevalence of market power in regions with organized
markets, especially during periods of scarcity, make the NOPR’s proposals for amending
market rules during emergency periods counterproductive and unlawful. These
continuing problems also argue in favor of a broad investigation into structure and
competitiveness of wholesale electric markets. While that investigation need not take
place in the context of this proceeding, NRECA urges the Commission to examine these
various inter-related market issues, which to-date have been addressed in separate
proceedings (e.g., for transmission planning and expansion, market-based rates, demand
response, resource adequacy, etc.), in the near future to ensure that, as required by the
Federal Power Act (“FPA”), the Commission can fully address the systemic challenges of
operating the markets.

III. DEMAND RESPONSE AND PRICING DURING PERIODS OF
OPERATING RESERVE SHORTAGES IN ORGANIZED MARKETS

A. NRECA and Its Member Cooperatives Strongly Support Demand
Response.

At the outset, NRECA emphasizes again that it strongly supports the
Commission’s goal of “eliminating barriers to demand response in organized electric
markets.” P 26. As the Commission knows, demand response is an important tool that
can help ensure that markets serve consumers by preserving reliability and minimizing
the cost of electric service. As NRECA explained in its ANOPR Comments (at 4-5),
electric cooperatives have long been strong supporters of demand response as a critical
cost-cutting and risk management tool. Cooperatives are LSEs with an obligation to

provide their consumers with reliable power at the lowest reasonable cost over the long



term. To accomplish that, cooperatives engage in both risk and portfolio management on
behalf of their members. Each cooperative directly or through a G&T or other power
supplier assembles a portfolio of owned and contractual energy and capacity resources.
Cooperatives treat demand response as an important part of their power supply portfolios.
Cooperatives recognize that demand response is a flexible hedge that helps them to shape
their load, reduce contractual demand costs, reduce both capacity and energy costs, and
reduce their costs and risks in wholesale markets.

NRECA further explained in its ANOPR Comments that, on a nationwide basis,
cooperatives can control up to approximately six percent of their peak demand through
demand response programs, including approximately 1,440 MW of residential load
control. Although cooperatives provide only about ten percent of the country’s total
energy sales, their combined residential demand response resources equal approximately
80% of the residential demand response capacity of all investor-owned utilities. Those
cooperatives that are most actively using demand response can control 15%, 25%, and
even up to nearly 50% of their peak demand across all customer classes. Cooperative
demand response programs include direct load control, interruptible contracts, voluntary
“share the savings” interruption programs, time-of-use rates, and control of customer-
owned generation. Large numbers of cooperatives have also implemented programs that
shift load off peak, such as heat storage and high-efficiency/large capacity water heaters

with timers.



B. Aggregation of Retail Customers

1. To Protect State and Local Demand Response Programs, the
Commission Should Require RTOs/ISOs To Permit ARCs To
Bid Demand Response on Behalf of Retail Customers Only if
the Relevant Regulatory Authority Expressly Permits
Participation.

NRECA commends the Commission for recognizing that it may not be just “state
retail electric laws or regulations” (ANOPR at P 70) that address retail participation of
demand response in wholesale markets, and for modifying its ANOPR proposal to
recognize that entities other than state agencies may oversee or regulate retail demand
response. NOPR at P 56. The Commission’s recognition that cooperative boards are
regulatory authorities is a very important step in the right direction.

NRECA, however, urges the Commission to further modify its proposal to ensure
that LSEs such as state and municipal entities and cooperative boards can continue to
nurture demand response in ways that reflect their distinctive characters. To accomplish
this, the Commission should modify its proposed approach to the matter of permission
from local authorities.

The NOPR proposes to “require RTOs and ISOs to amend their market rules as
necessary to permit an ARC to bid demand response on behalf of retail customers directly

into the RTO’s or ISO’s organized markets, unless the laws or regulations of the relevant

electric retail regulatory authority do not permit a retail customer to participate.” NOPR
at P 86 (emphasis supplied). The Commission should reverse this burden.

Instead of the RTO/ISO needing to receive explicit notification from the relevant
retail regulatory authority to disqualify a bid from an ARC that includes the demand
response of that authority’s retail customers, the RTO/ISO should be required to receive

explicit notification from the relevant authority to gualify a bid. In other words,

10



displacement of local authority should require an affirmative decision by the regulatory
authority, including, in the case of electric cooperatives, the individual cooperative board,
that retail customers they serve can participate in the wholesale market for demand
response. Specifically, NRECA urges the Commission to modify its proposed rule so
that it would:

require RTOs/ISOs to amend their market rules as necessary to permit an

ARC to bid demand response on behalf of retail customers directly into

the RTO’s or ISO’s organized markets;antess only if the laws or

regulations of the relevant electric retail regulatory authority de-net
expressly permit a retail customer to participate.

Similarly, the Commission should modify the criteria that RTOs/ISOs will be
required to follow in amending their market rules as necessary to allow an ARC to bid
demand response directly into their organized market (P 90) as follows:

The market rules do-nethave-te shall not allow bids from an ARC unless

where this is aet permitted under the laws or regulations of the relevant

electric retail regulatory authority. The RTO or ISO must receive explicit
notification from the relevant retail regulatory authority in order to

disqualify a bid from an ARC that includes the demand response of that
authority’s retail customers.

NRECA notes this modification would be consistent with Commission approval
of existing programs: “[t]he Commission has approved programs that allow smaller retail
customers to combine their individual demand reductions into a larger block for bidding
into the organized markets, “if permitted by state law, without having to go through their
LSE.” ANOPR at P 34 (emphasis supplied).'’

This modification is important for a number of reasons. The first, and most

practical from the Commission’s perspective, is that “permission” or the lack thereof is

10 Citing (at n. 41) New York Independent System Operator, Inc., 95 FERC 61,223 (2001); New
England Power Pool and ISO New England, Inc., 100 FERC 4 61,287, order on reh’g, 101 FERC q
61,344 (2002), order on reh’g, 103 FERC 9 61,304, order on reh’g, 105 FERC 961,211 (2003); PJM
Interconnection, L.L.C., 99 FERC 461,227 (2002).

11



not always going to be clear. In most, if not all, states, state law will be silent on the
issue. State laws establishing retail service were not drafted with wholesale markets in
mind. In states that never adopted retail choice, state laws governing retail service have
not seen a major overhaul since the creation of RTOs and centralized wholesale markets.
In fact, most state laws providing for retail choice also predate Day 2 centralized markets.
Thus, state laws simply do not expressly provide that direct participation of retail
customers in wholesale markets is permitted or prohibited. This is particularly true in
territories served by cooperatives and municipal utilities because these utilities are not
rate-regulated in most states, and because most states that have adopted retail choice for
customers served by investor-owned utilities have left it to individual cooperatives and
municipal utilities to decide for themselves whether to allow retail choice in their service
territories. Additionally, because it is highly unlikely that cooperative utilities would
have explicitly addressed this issue at all, it would be unreasonable to assume that silence
means assent. This lack of clarity could subject the Commission’s proposed rule, if
finalized without clarification, to litigation in every state and service territory. NRECA’s
proposed modification would avoid needless litigation of this potential controversy.

The modification NRECA recommends is consistent with the Commission’s goal
of preserving state and local decisions concerning retail power supply policy.'' States
that declined to adopt retail choice throughout the state made a conscious decision to
retain the historical regulatory compact with LSEs. In exchange for the continued

opportunity to earn a reasonable rate of return on prudent investments, LSEs would

' See, e.g., Order No. 890 at P 94 (“We also reiterate our recognition of the need for heightened

cooperation between federal and state regulators in areas where there are overlapping federal and state
policy concerns.”).

12



continue to be required to act prudently to provide consumers with power at the lowest
reasonable cost over the long-term. In most cases, prudence requires, in turn, that LSEs
engage in risk and portfolio management on behalf of their consumers including, often,
the implementation of demand response programs. Where states declined to adopt retail
choice, the states decided to leave risk management, including the use of demand
response, to LSEs rather than individual consumers.

Some states left the decision whether to adopt retail choice to individual electric
cooperatives and municipal utilities. State law permitted local consumers, through their
locally governed utilities, to decide whether they preferred their utility to continue to
perform risk and portfolio management on their behalf or whether they preferred to enter
the market — with its inherent risks — themselves. Those customers that chose to leave the
obligation to perform risk and portfolio management with their utilities made a decision
to approach power supply collectively rather than individually.

In states and cooperative service territories that have declined to adopt retail
choice, changing the burden and requiring express, affirmative permission from the
appropriate authority is necessary to preserve the decisions of these states, local
communities and cooperatives. Allowing ARCs to select certain individual end users still
served by traditional LSEs to participate directly in wholesale markets could effectively
disrupt the LSEs’ ongoing risk management efforts on behalf of all of their consumers by
undermining the approach adopted by those local authorities.

Without the modification that NRECA recommends, the Commission would be
putting itself in the untenable position of requiring local action to prevent federal

interference with state and local decisions concerning retail electric service. Federal

13



agency involvement should occur on the local level only where such involvement has
been expressly invited. Consent by omission should not be inferred; a federal assumption
of local consent by omission, or silence, would be, at best, politically undesirable.

If the Commission does not provide this modification, ARCs would effectively be
allowed to cherry pick the best load response resources out of existing LSE demand
response programs. This would (i) strand investments made to serve the cherry-picked
consumers; (ii) discourage utilities from reaching out to those consumers by creating a
risk of stranded investment; and (iii) eliminate the necessary efficiencies of scale and
scope required for the utilities to reach the remaining consumers who may not be
attractive to aggregators but otherwise would be economic to reach in a more broad-
based program.

Allowing ARC:s to selectively choose LSE demand response resources would also
deprive those LSEs of important resources used to keep rates down for all consumers — a
core objective of not-for-profit cooperatives. Whenever they chose, those retail
customers could benefit from the low and stable rates enabled by the LSE’s risk
management and portfolio management efforts, but the LSE would be deprived of the
potential benefits that they would obtain from the ability to control the individual
customers’ loads.

For these reasons, the Final Rule should require RTO/ISO wholesale demand
response programs to permit ARCs to participate on behalf of retail consumers directly in
the RTO/ISO markets only if the relevant electric retail regulatory authority expressly
grants them permission to do so. Such an approach preserves critical state and local

decisions about the nature of retail power supply and should lead to as much or more load
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response in wholesale markets as one that permits cherry picking. Such an LSE-based
approach preserves the LSEs’ incentives to develop, market, and employ their own
demand response programs.

2. The Commission’s Criteria for Allowing ARCs To Bid

Demand Response Directly Into the RTO/ISO Market Should
Not Be Discretionary.

To the extent an ARC is permitted to participate in a wholesale market on behalf
of retail customers, that ARC should — as the Commission proposes — be subject to the
same requirements as any other bidder in the energy market. P 88. NRECA accordingly
supports the Commission’s proposal that an ARC’s demand response bid would have to
meet the same requirements as a demand response bid from any other entity (such as an
LSE or large industrial customer). P 90.

Additionally, the Commission should require — not simply permit — RTOs/ISOs to
place appropriate restrictions on demand response participation by any customer to avoid
counting the same demand response resource more than once. P 90. The use of the term
“may” in Paragraph 90 appears to be used in instances where the more appropriate term
is “shall.” Individual RTOs/ISOs should not have the discretion to reject Commission
policies required to ensure just and reasonable rates, terms, and conditions of wholesale
service.

C. The Commission Should Reconsider the NOPR’s Proposed Market

Rules Governing Price Formation During Periods of Operating
Reserve Shortage.

1. NRECA Urges the Commission Not To Lose Sight of the
Ultimate Goal — Keeping Electric Rates to a Just and
Reasonable Level.

NRECA has long supported wholesale electric competition as a tool to drive

prices down, and to force suppliers to be more efficient and improve the quality of
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wholesale service. Wholesale markets, however, are not a goal in and of themselves.
Rather, the goal of wholesale markets must be to make consumers better off by creating
effective wholesale competition that constrains the prices faced by wholesale customers
at least as effectively as cost-based regulation does. If customers must experience higher
prices, greater volatility, and lower reliability for a particular market model to function,
then that market was poorly designed and has either failed to result in effective
competition or has otherwise failed to ensure just and reasonable rates for reliable electric
service.

As explained above, NRECA also strongly supports the Commission’s goal of
eliminating barriers to demand response in organized markets. NOPR at P 27. But, like
markets, demand response is not an end in itself. Rather, like competition, demand
response is a tool that can help to drive down rates and improve service for consumers.
Accordingly, demand response should not be pursued in a manner that subjects
consumers to unjust and unreasonable rates in contravention of the consumer protections
in the Federal Power Act. The fact that excessive wholesale rates may cause consumers
to use less power does not make the rates just and reasonable. The Commission would
violate its duty under the FPA if it were to subject consumers to unjust and unreasonable
rates, even if those excessive rates were limited to emergency situations.

Unfortunately, the four approaches proposed in the NOPR (at PP 123-127) could
have just that effect. Accordingly, NRECA urges the Commission to reconsider its
proposal and to consider instead adopting the alternative approach NRECA offered in its
ANOPR Comments (discussed immediately below) as a means of attracting more

demand response, by balancing the market on a real-time basis and avoiding rolling
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blackouts or involuntary curtailments, and helping to maintain reliability without raising
the rates charged by generators to unjust and unreasonable levels.

2. NRECA Supports Increasing Payments to Demand Response
as an Operational Tool in Emergencies.

As explained in its ANOPR Comments (at 16-17), NRECA would support
removal of bid caps for demand response resources during emergency situations,
provided that those higher bids for demand response do not set the market-clearing price
for all resources. This approach would encourage additional demand response by
allowing demand response resources to obtain a higher price for their response during
emergencies. And, by differentiating between the price received by demand resources
and generation resources, it would appropriately treat demand response in these out-of-
market situations as an operational tool for preserving reliability rather than as a pure
market participant. The higher price paid for demand response resources could save
customers the even higher cost that would be incurred if brown-outs or cascading outages
were to occur.

NRECA'’s proposal would (i) encourage additional demand response, consistent
with the Commission’s stated policy goal; (i1) contribute to maintaining reliability; (ii1)
help achieve the needed balance between demand and supply on a real-time basis; and
(iv) not shift rents from consumers to those generators whose market power must be
mitigated by supply offer caps in the first place. Increasing payments to demand
response, but not to suppliers, during emergencies would encourage additional demand
response without exposing consumers to prices that are the product of supply market

power.
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Because suppliers in existing RTO/ISO markets frequently have market power,
and because vertically integrated suppliers may have both the incentive and ability to use
their demand-side bids to manipulate prices, and because present offer caps (e.g., $1,000
per MWh) are higher than the short-run incremental costs of virtually all generators, the
Commission can raise bid caps on demand-side resources and maintain offer caps on
supply-side resources, enhancing power system reliability while minimizing the
additional market power problems that may accompany increased caps. Affidavit at P
84.

3. The NOPR’s Four Proposed Approaches for Pricing During

Emergency Periods Are Inconsistent with the Federal Power
Act and the Commission’s Own Reasoning.

The Commission proposes to require each RTO/ISO with an organized market to
make a compliance filing proposing any necessary reforms “to ensure that the market
price for energy accurately reflects the value of such energy during periods of scarcity
(i.e., an operating reserve shortage.” NOPR at P 117. The NOPR provides that each
region may propose one of four approaches; propose a different approach; or demonstrate
that its existing market rules “already reflect the value of energy during periods of
scarcity and therefore do not need to be reformed.” Id.

To the degree that they undermine the market power mitigation mechanisms the
Commission has adopted to protect consumers, NRECA objects to all of the four
proposed approaches, as discussed below.

a. The NOPR’s Four Proposed Approaches Would Raise

Prices to Consumers to Unjust and Unreasonable
Levels.

The Commission takes great care to point out that “[o]nly one of our proposals

would lift price caps on generators bidding energy into organized markets” (P 113). In its
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second statement to that effect (at P 121): “generator bid and offer caps are not increased
in three of the four options proposed[,]” the Commission states in a footnote (n. 107) that
the bid and offer caps would remain in place for sellers under the second, third and fourth
approaches. Nevertheless, retention of the bid caps does not restrain the rates paid to
generators if the market-clearing price — whether established by demand bids, an
administratively determined theoretical demand curve, or a pre-established
administratively-determined price for demand during emergencies — can rise above the
supplier bid and offer caps. Accordingly it appears that all four of the NOPR’s proposed
options would, at a minimum, grant windfall rates to those very suppliers that have been
found by the RTOs’/ISOs’ market monitors to possess market power.

Before discussing the proposed approaches, NRECA notes that the NOPR appears

29 ¢¢

to use the terms “bid caps,” “offer caps” and “price caps” interchangeably. The
Commission should clarify specifically what is meant by each of these terms.
Additionally, it is unclear whether the NOPR is referring to individual energy bid caps
(i.e., those imposed on sellers found to have market power) or market-wide offer caps. In
the ANOPR, the Commission noted, for example, that during periods of tight supply,
PJM’s market rules remove sellers’ bid caps but keep the market-wide $1,000 per MWh
offer cap. ANOPR at P 76. The Commission sought comment on whether to “raise
energy bid caps and market-wide offer caps in an emergency.” Id. at P 77. It is unclear
whether the NOPR is proposing, with the first approach, discussed immediately below, to
remove the market-wide offer caps or the supplier-specific bid caps, or both. Regardless

of the terminology, NRECA opposes the four proposals if and to the degree they allow

rates to rise above mitigated and, thus, the highest just and reasonable levels.
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o Under the first proposal, RTOs/ISOs would increase the energy supply offer caps and
demand bid caps above the current levels during emergencies. NOPR at P 123.
Under this approach, the very energy supply price caps fashioned to mitigate market
power in the first place would be removed, exposing consumers to the price sought by
the marginal resource — whether from a demand or supply resource, even if that price
significantly exceeds the price at which the market would clear if all generators were
subject to bid caps. Since even the unit-specific bid caps are high enough to more
than recover the costs of service of the most expensive resource, the market-clearing
price during an emergency could vastly exceed not only the cost of the marginal
resource dispatched, but also the cost of new entry.

o Under the second proposal, RTOs/ISOs would “increase bid caps above the current

level only for demand bids . . . while keeping generation bid caps in place.” P 124.
These demand bids would be allowed to set the market price if they clear the market.
Id. Since it is assumed that the market is facing this emergency because all available
supply resources are insufficient to meet demand in real time, it is almost certain that
demand bids will set the market-clearing price paid to all resources including
generators. Consumers, therefore, are certain to pay rates to generators that exceed
the costs of the most expensive generator available on the system, even though those
suppliers would have done nothing more to alleviate the emergency condition.

o The third approach “is for the RTO/ISO to establish a demand curve for operating
reserves. The RTO or ISO would establish market rules that set real-time prices at
specific pre-determined values (typically above the market-wide offer and bid caps)

during an operating reserve shortage. The price level would increase with the
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severity of the shortage.” P 125 (emphasis supplied).'* The details that make up the
content of such demand curves are complex. It may not be difficult for experts to
devise these curves, but it is very difficult for consumers to understand them. This
approach appears designed to raise prices above the current maximum level allowed
under bid caps. Otherwise, it would have no effect at all.

o Under the fourth approach, the RTO/ISO would amend its rules to set the market-

clearing price for all supply and demand response resources dispatched equal to the
payment made to participants in an emergency demand response program. P 126. In
PJM’s zonal, emergency-full option program, the average energy payment per MWh
of participation across all zones during the emergency hours on August 8, 2007, was
$874.28 per MWh — higher than even some of the average LMPs during that period."

The Commission cannot permit such price increases even during emergencies
consistent with its obligations under the Federal Power Act.

Courts have held that in competitive markets, just and reasonable rates
approximate marginal cost: “In a competitive market, where neither buyer nor seller has
significant market power, it is rational to assume that the terms of their voluntary
exchange are reasonable, and specifically to infer that price is close to marginal cost, such
that the seller makes only a normal return on its investment;”'* “Market-based rate

regulation presumes — appropriately — that a functioning marketplace will drive prices

NRECA’s members’ experiences with administratively determined demand curves as a means of
establishing pricing is generally not favorable. Consumers have often paid more without receiving any
verifiable concomitant benefit.

13 See 2007 State of the Markets Report, Vol. IT at 97, 98, Table 2-88.

14 Tejas Power Corp. v. FERC, 908 F.2d 998, 1004 (D.C. Cir. 1990), quoted in Elizabethtown Gas Co. v.
FERC, 10 F.3d 866, 870 (D.C. Cir. 1993); see also Grand Council of the Crees v. FERC, 198 F.3d
950, 956 (D.C. Cir. 2000); California ex rel. Lockyer v. FERC, 383 F.3d 1006, 1013 (9th Cir. 2004);
Wis. Pub. Power, Inc. v. FERC, 493 F.3d 239, 262 (D.C. Cir. 2007).
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towards marginal cost, and therefore toward such a reasonable range, ‘at least over the
long pull.”"

The Commission itself has held that “[i]n a competitive market, prices should
reach equilibrium at or near to the levelized net cost of new entry.”'® In allowing public
utilities to charge market-based rates under the FPA, the Commission is “bound to
exercise its discretion within the limits of the standards expressed by the Act.”'” Market-
based rates are just and reasonable, and thus lawful under section 205 of the FPA,'® only
when the Commission can demonstrate that competitive market forces operate to ensure
that customers are not exploited by the exercise of market power. A competitive market
affords reasonable assurance that a regulated utility “will not be able to raise its price
above the competitive level without losing substantial business to rival sellers,” and this
“market discipline provides strong reason to believe that [the regulated utility] will be
able to charge only a price that is ‘just and reasonable’ within the meaning of [the

5919

statute].”” Thus, the Commission may approve market-based rates under the FPA only

'3 public Utility District No. 1 v. FERC, 471 F.3d 1053, 1089 (9th Cir. 2006), appeal pending, quoting
Interstate Natural Gas Ass'n of America v. FERC, 285 F.3d 18, 31 (D.C. Cir. 2002).

16 New York Indep. Sys. Operator, Inc., 117 FERC 9 61,086 at p. 61,443 n.7 (2006), aff’d sub nom. Elec.

Consumers Res. Council v. FERC, 366 U.S. App. D.C. 36, 407 F.3d 1232, 1235, 1237-38 (D.C. Cir.
2005)

7" FPC'v. Texaco, 417 U.S. 380, 396 (1974).
8 16 U.S.C. § 824d(a).

" Elizabethtown Gas Co. v. FERC, 10 F.3d 866, 871 (D.C. Cir. 1993). See also La. Energy & Power
Auth. v. FERC, 141 F.3d 364, 365 (D.C. Cir. 1998); Tejas Power Corp. v. FERC, 908 F.2d. 998, 1004
(D.C. Cir. 1990) (“In a competitive market, where neither buyer nor seller has significant market
power, it is rational to assume that the terms of their voluntary exchange are reasonable, and
specifically to infer that price is close to marginal cost, such that the seller makes only a normal return
on its investment.”).
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if it can point to “empirical proof” that “existing competition [will] ensure that the actual
price is just and reasonable.”

NRECA appreciates the Commission’s commitment to fulfilling its “duty to guard
the consumer against exploitation by sellers with market power.” NOPR at P 116.
NRECA, however, fundamentally disagrees with the premise that rates are too low during
emergencies. While the NOPR states that it “believe[s] that existing market rules appear
to be unjust, unreasonable and unduly discriminatory or preferential during times of
scarcity” (NOPR at P 107), NRECA believes that any higher prices would reflect market
power, not efficient scarcity pricing. Existing RTO/ISO markets simply are not
sufficiently competitive to ensure rates are just and reasonable without mitigation,
especially during emergencies. Others have raised this concern,?' as has NRECA in this
and other contexts.”

In fact, as demonstrated in the attached affidavit, market power problems are
ubiquitous throughout existing RTO/ISO markets. Affidavit at PP 20-37. The attached
affidavit describes in detail the market power problems in the Midwest ISO (id. at PP 25-

29), ISO New England (id. at PP 30-32), New York ISO (id. at P 33) and PJM (id. at PP

34-37).

2 Farmers Union Cent. Exch. v. FERC, 734 F.2d at 1510. See also Cal. ex rel. Lockyer v. FERC, 383
F.3d at 1014-15.

2L See, e.g. Wholesale Competition in Regions with Organized Electric Markets, Docket Nos. RM07-19-

000 and AD07-7-000, Comments of American Public Power Association on Advance Notice of
Proposed Rulemaking at 18-34 (September 14, 2007); Comments of Transmission Access Policy
Study Group on Advance Notice of Proposed Rulemaking at 6-11 (September 14, 2007).

* See, e.g., NRECA ANOPR Comments at 19; Market-Based Rates for Wholesale Sales of Electric
Energy, Capacity and Ancillary Services by Public Utilities, Comments of the National Rural Electric
Cooperative Association, Docket No. RM04-7-000 at 6-10 (August 7, 20006); see also Request for
Rehearing and Clarification of the National Rural Electric Cooperative Association in Docket No.
RMO04-7-001 (July 23, 2007).
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The market monitors’ own reports show that the energy market Herfindahl-
Hirschman Index Values (“HHIs”) for three of the four regions in the Midwest ISO were
above 1,800 in 2006 (East - 2,071; West - 2,397; and WUMS - 2,813). Affidavit, Table
1. For the Midwest ISO’s Regulating Reserve Market, the market appears to be
competitive when there are no transmission constraints within the Midwest ISO, but is
non-competitive when there are transmission constraints. On a regional basis, the largest
suppliers had average hourly market shares of over 60% in two regions and over 20% in
all seven regions; and six of the seven regions had three suppliers who together controlled
over 80% of supply in both seasons. In both seasons, average hourly HHIs exceeded
5,000 in two regions, and exceeded 2,500 in six regions. HHIs reached nearly 10,000 —
pure monopoly conditions — in two regions in some hours of Summer 2006 and in four
regions in some hours of Winter 2006/2007. In both seasons, HHIs exceeded 2,500 in six
regions in the large majority of hours. During the April 2005 to June 2007 period, four of
the seven regions would have had pivotal suppliers in over 80% of the hours, and a fifth
region would have had a pivotal supplier in 65% of the hours. Affidavit at P 26.

In PJM, ignoring transmission constraints and cost-segmentation of the supply
curve, the market had HHISs in the neighborhood of 1,200 or so for the past three years.
Examining the cost segments of the supply stack, however, reveals that there may be
serious competitive problems in the intermediate and peak sections of the stack, where
ownership of generation resources is highly concentrated; so units in these sections can
become pivotal during emergencies. In 2007, the average hourly energy market HHI by
segment is 1,392 for baseload units, 2,158 for intermediate units, and 3,746 for peaking

units. Furthermore, because transmission constraints limit the geographic scope of each
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generator’s ability to compete, the situation is even less competitive than indicated by the
table. Affidavit at P 34.

PJM’s only reserve market, the spinning reserve market, is highly concentrated in
all regions. In 2006, the HHIs for four regional spinning reserve markets were 5,686 in
the Mid-Atlantic region, 8,305 in the ComEd region, 7,944 in the Western region, and
10,000 (a perfect monopoly) in the Southern (Dominion) region. Because of the high
concentration, spinning reserve prices are set according to cost-based bids rather than
market-based bids. Even with cost-based bids, the PJIM MMU has expressed concerns
about the abuse of market power in reserve markets.” Affidavit at P 35.

Market power problems in electricity markets generally arise from market
segmentation by location and cost level. Id. at P 20. Locational segmentation occurs
because transmission congestion limits the deliverability of generation services
(particularly energy and reserve services) and thereby limits the number of competitors
who can serve the numerous geographic regions that are called “load pockets.” These
load pockets include many cities (e.g., San Francisco, New York, Boston) as well as
many regions (e.g., eastern Wisconsin, Connecticut, the Delmarva Peninsula). Within
these load pockets, one or two generation firms have the ability to raise prices on a

sustained basis. /d. at P 21. Cost segmentation occurs because of differences in

3 “The exercise of market power by units that are paid operating reserve credits is also a contributor to the
level of operating reserve charges paid by PJM members... The submission of inflexible operating
parameters, including artificially long minimum run times, arbitrarily small numbers of starts, daily
and hourly economic minimum and economic maximum points that are arbitrarily close or equal,
contribute to higher levels of operating reserve credits. A complete resolution of the market power
issue in the payment of operating reserve credits must provide to PJM operators better tools for
defining and making optimal economic choices and must define the relevant market, must determine
when the market is structurally noncompetitive and must apply mitigation in such situations. In
addition, the exemption of units from local market power mitigation rules should be terminated if they
exercise market power which is reflected in operating reserve credits rather than directly in LMP.”
PJM 2007 State of the Market Report Vol. 2, at 179.

25



generators’ incremental costs. Consequently, there are situations in which low-cost
generators compete only with other low-cost generators, or high-cost generators compete
only with other high-cost generators. RTOs’/ISOs’ energy markets would be more
competitive if all the generators within each market could compete with each other at all
price levels; but this is often not the case. Consequently, generators may have market
power within certain price ranges. Id. at P 22.

Moreover, the conduct-impact tests of the Midwest ISO, ISO-New England and
the New York ISO allow substantial exercise of market power on those markets. Id. at
PP 38-55. In these markets, suppliers can offer energy service at prices up to 300% or
$100 per MWh above their respective reference levels without triggering mitigation.
Affidavit at P 39.

The prevalence of market power in organized markets has particularly serious
implications for the Commission’s proposals to modify market rules and eliminate price
caps and otherwise increase payments to suppliers during emergencies. As the
Commission considers raising offer caps, bid caps, and price caps, it cannot lawfully
ignore these substantial market power problems. The Commission should not entertain
the illusion that raising caps will not permit additional exercise of market power.
Affidavit at P 55.

Market power is most easily exercised during periods of scarcity — a fact
recognized by the Commission in establishing price caps in the first place. As the
Commission acknowledges, “[b]id caps and price caps in RTO and ISO markets are

designed to limit the opportunity to exercise market power in these markets. . . 7 NOPR
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at P 44.** In approving bid caps and price caps in the California ISO, the Commission
explained that “[t]he conditions upon which the Commission will raise the bid cap
depend only on the ability of the bid cap to help ensure just and reasonable rates.
Ensuring just and reasonable rates was also the reason for the Commission's decision to
establish a $ 250/MWh bid cap level that balances the need to mitigate market power
against the need to provide incentives for infrastructure investment. While a higher bid
cap is authorized for markets such as PJM and the NYISO, those markets have not
experienced the supply and demand imbalance and turmoil recently seen in the West,

2 The Commission has also

which justify a more cautious approach at this time.
explained, “even if sellers have been found to lack market power on an individual seller
basis, the Commission has relied on a blend of market and cost-based elements, e.g.,
some form of cost cap or mitigated bids, to ensure just and reasonable rates.”® Indeed,
while the NOPR suggests that it might be possible to solve scarcity problems by allowing
supply offers to exceed price caps, the PJIM market monitor is recommending that units
presently exempt from offer-capping now be subject to caps. See Affidavit at P 36. If

the Commission were to remove bid caps at precisely the time when market power can

most easily be exercised, the Commission would be exposing customers to rates that are

2 As discussed below, NRECA disagrees with the conclusion the Commission draws from its finding in

Paragraph 44 that bid caps “may prevent the markets from expressing prices that are legitimately high
due to a shortage.”

¥ Ca. Indep. Sys. Operator Corp., 101 FERC 9 61,061, at P 16 (2002).

% PJM Interconnection, 121 FERC 9 61,173, at P 21 (2007), citing Order No. 697 at P 952. The
Commission explained that at the time it approved the tariffs for ISO New England, the New York
Independent System Operator, and PJM, “it applied mitigation procedures in markets administered by
those organizations, and incorporated those procedures in the RTO/ISO tariffs so as to apply to all
sellers in the RTO/ISO administered markets.” Id., n. 28, citing See New England Power Pool, 85
FERC q 61,379 (1998); Central Hudson Electric & Gas Corp., 86 FERC q 61,062 (1999); Atlantic
City Electric Co., 86 FERC 9 61,248 (1999).
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set by entities possessing market power, and hence, to rates that are unjust and
unreasonable.

NRECA reiterates the concern it expressed in its ANOPR Comments (at 19-20),
that the NOPR’s view appears to closely reflect the view described by Professor Frank A.
Wolak in a recent paper®’ that market efficiency will only be achieved when “retail prices
... allocate the available supply to final consumers willing to pay the market-clearing

»2% and that political and regulatory efforts to protect consumers from high prices

price,
and volatility should be removed to achieve efficient markets.”” While Professor Wolak,
as an academic, is free to advocate exposing customers to market power and the resulting
inflated wholesale prices in the hope that market efficiencies will eventually correct the
problem, the FPA does not permit the Commission to pursue the same approach.” Yet, if
the Commission effectively (or actually) removes the price caps at exactly the times

when market power can most effectively be exercised (when supply is insufficient to

meet demand), what else could be expected to happen? As Professor Wolak observes,

there is an “explicit regulatory conflict” between removal of bid caps to encourage

7 Frank A. Wolak, Managing Demand-Side Economic and Political Constraints on Electricity Industry

Re-structuring Processes (June 2, 2007), available at
http://scid.stanford.edu/events/IndiaJune2007/DevelopmentResearch/Wolak.pdf (last visited Apr. 20,
2008).

B Id at2.
29

See, e.g., id. at 3 (describing as a “problem” the Commission’s determination that market prices
reflecting the exercise of unilateral market power by suppliers are unjust and unreasonable).

% Professor Wolak contends that regulators can only eliminate market power if generators are permitted

to exercise that market power to its fullest extent and if retail customers are directly exposed to those
inflated wholesale prices. See id., at 3-4. Only when prices reach $5,000-$100,000/MWh, he argues,
will retail customers feel enough pain to provide enough demand response to mitigate prices down to a
level less reflective of market power. /d. at 22. Professor Wolak concedes that “[t]his retail pricing
policy will also very likely lead to wholesale prices that are vastly in excess of the average cost of
supplying electricity during a number of hours of the year, which may mean that consumers are being
charged illegal prices during these hours.” /d. at 3-4.
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“efficient” demand response and the FPA’s prohibition against unjust and unreasonable
rates.”!

Unlike the NOPR proposals, NRECA’s proposal above would not pay supra-
competitive prices to suppliers. All generation suppliers would be guaranteed to recover
their costs, because they would receive the market-clearing price established by the bid
caps, but would not have the ability to profit additionally from the emergency or from the
further exercise of market power. Demand bidders, on the other hand would be paid at
the level required to attract sufficient demand response to balance the market. NRECA
recognizes that this approach may require RTOs/ISOs to update software and billing
processes to provide for two separate market-clearing prices. Ultimately, however, this
should be no more complicated than what is done today, and is necessary to ensure that
consumers would pay for the value of the demand response required to preserve
reliability but would not be obligated to pay a windfall to generators.

b. The NOPR’s Four Proposed Approaches Would Not
Achieve the Commission’s Goals.

The NOPR hopes to achieve the following goals with its proposed reforms of
lifting of energy price caps or otherwise increasing payments made to suppliers by
consumers during periods of emergency:

(1) increase reliability (P 111) (“[t]he Commission’s proposed reforms are also
intended to increase reliability™);

(i1) achieve prices that reflect the true value of energy” (P 109) (“[w]ithout prices
that reflect the true value of energy, we cannot expect the full integration of demand

response into organized markets”);

3 See id. at 4.
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(ii1) facilitate “efficient” demand response in order to increase short-term
reliability (P 111) (“[1]f the price of energy during these periods is artificially
constrained, demand cannot respond efficiently and therefore the likelihood of
involuntary curtailments is increased”); and

(iv) send price signals that will attract new entry by both generation and demand
resources, thereby ensuring long-term resource adequacy (P 111) (“by artificially capping
prices, the price signals necessary to attract new entry by both generation and demand
resources are muted and long-term resource adequacy is harmed”).

NRECA believes the NOPR’s proposed approaches will not achieve the
Commission’s goals, as discussed below.

(1) The NOPR’s Four Proposed Approaches Would
Undermine, Not Preserve, Reliability.

The NOPR states that its proposed reforms of pricing of generation during
emergency situations are intended to increase reliability during times of scarcity. P 111.
The Commission proposes to require each RTO/ISO to explain how its choice among the
four options will “[iJmprove reliability by reducing demand and increasing generation
during periods of operating reserve shortage[.”] In fact, however, none of the
Commission’s proposed approaches would operate to preserve reliability in a manner
consistent with the FPA. Quite to the contrary, all four would undermine reliability.

The NOPR hopes that its reforms will preserve reliability on a real-time basis by
balancing supply and demand (see NOPR at P 108)* in order to prevent brown-outs

during periods of supply shortage. To the extent that they accomplish that goal, they

32 “When the system faces a shortage of operating reserves, additional resources are needed for operating

reserves that help to maintain grid reliability. At such times, market prices can elicit demand response
from certain customers who are equipped to respond and, thus, help balance the system.”
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would do so in the same manner as NRECA’s proposal: they would raise the price paid
to demand response to the level required to bring demand down to a level that can be
served by available supply resources. The NOPR posits that “[w]hen bid and offer caps
are in place, however, it is not always possible to elicit the optimal level of demand or
generator response.” Id. As discussed in greater detail below, none of the four proposed
approaches is able to attract new supply resources in real time. By the time an
emergency arises, the RTOs/ISOs will have called on all supply resources available in
real time. Yet, as discussed above, all four proposed approaches give generators an
unjust and unreasonable windfall. Only NRECA’s proposal attracts the demand response
needed to ensure reliability in real time without unlawfully shifting rents from consumers
to generators.

In the longer term, the NOPR assumes that retaining price caps “mute[s]” the
“price signals necessary to attract new entry by both generation and demand resources.”
NOPR at P 111. It appears, therefore, that the NOPR adopts its four proposed approaches
in the hopes they will attract investment in new supply and demand resources. As
discussed in greater detail below, that hope is unfounded. While the NOPR’s proposals
might attract new investment on the demand side, they would attract no more investment
than NRECA'’s proposal, but at a dramatically higher cost to customers. Unlike
NRECA'’s proposal, however, the NOPR’s proposals would create an incentive for
generators to withhold investment in new supply resources.

By allowing generators to be paid more during emergency situations than they
would ordinarily receive under existing market rules, the NOPR proposals would

encourage behavior that creates emergencies. Suppliers would have the incentive in the
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short-term to create emergencies during these periods so that they can collect the
excessively high prices the NOPR’s proposals would afford them. In the long-term,
suppliers would lack the incentive to develop new resources because without the
shortages, they will no longer collect excessive rents. This is not just a theoretical
concern. As the Commission recognizes (at P 44), the bid caps are in place precisely
because the markets are subject to the potential exercise of market power. That means
that market participants have the ability and the incentive to create artificial shortages and
artificially high prices.

In the long-run, such incentives might be irrelevant if new entry could be
expected. Yet, as discussed below, the NOPR’s four options are unlikely to encourage
such new entry and, instead, could actually make such entry economically unattractive.
As load continues to grow, and older generators are retired, therefore, the four proposed
approaches would even undermine any benefit consumers might otherwise have seen
from advances in demand response that they (and NRECA’s alternative proposal) might
encourage.

(2) The NOPR’s Proposals Would Set Prices at Levels

Determined by Supply-Side Market Failures and
Market Power, Not the “True Value” of Energy.

Part of the NOPR’s argument in support of the four proposed approaches is the
assertion that existing market rules, including supply price caps, “may not accurately
reflect the true value of energy during times of scarcity.” NOPR at P 107. That
argument suffers from several fatal flaws.

Perhaps the most fundamental is that an emergency is not necessarily a reflection

of inadequate prices during the period of the emergency. Instead, the existence of
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emergencies is a reflection of the failure of the market design more broadly to assure
resource adequacy.

The Commission has an affirmative obligation under FPA Sections 205, 206, 207
and 215 to ensure that wholesale electric markets are designed to provide reliable and
adequate service except under the most severe operational exigencies such as an N-2
contingency or more severe situation. Markets should not be designed in a manner that
allows or even requires emergencies to be a “normal” occurrence or a “normal” part of
market operations for generators to recover their investments. Nor should the market be
designed to allow emergencies to be frequent, long or severe enough to drive investment
decisions. If the system is reaching emergency situations more frequently, there is a
serious market failure that must be addressed. Investors should be able to recover their
investments in generation or demand-side management resources without resorting to
high prices during emergencies. If they cannot, the “missing money,” if any, must be
added in somewhere else in the market design. Otherwise the Final Rule would be to
blame for approving a market design that is inherently unreliable.

It may be that the NOPR is looking at “true value” not as the rate to which
generators are entitled, but more simply as the rate that is necessary to balance supply and
demand and forestall involuntary curtailments in real time. If so, NRECA’s proposal
would address that concern. It would allow the rate paid to demand resources to rise to
the level needed to attract as many demand-side resources as required to balance supply
and demand. NRECA’s proposal, therefore, would find the “true value” of lost load for

those demand resources willing to bid into the market during the emergency and would

316 U.S.C. §§ 824d, 824e, 824f, 8240.
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compensate those resources as needed. Moreover, it would pay those resources the “true
value” of power to them without unduly raising costs to wholesale power customers or
unduly enriching generators because the demand price would not set the market-clearing
price for supply resources.

The NOPR’s four proposed approaches, by contrast, would allow rates paid by
wholesale power customers to increase far beyond the “true value” of power. The rates
that would arise from those proposals would be unjust and unreasonable rates infected
with market power, not rates reflecting the “true value” of energy.

The Federal Power Act requires the Commission to ensure that rates remain just
and reasonable. As several courts have ruled, the Commission can rely on markets to
keep rates just and reasonable only if competition effectively drives down prices to close
to suppliers’ costs.** Unfortunately, as discussed above, existing wholesale markets are
subject to structural problems that strongly suggest that they are not competitive. See
Affidavit at PP 20-55. Suppliers with market power can keep prices at supra-competitive
levels, particularly during times of shortage. The Commission and the MMUs have
recognized that and have, therefore, established bid caps to mitigate the effects of market
power. Those bid caps are in place to prevent unjust and unreasonable rates.

If the Commission permits rates to rise above the levels established by the bid
caps during times of emergency, therefore, the rates would not reflect the “true value” of

power as might be determined under ideal market conditions. Rather, they would reflect

3% See Farmers Union Cent. Exch. v. FERC, 734 F.2d at 1510; Cal. ex rel. Lockyer v. FERC, 383 F.3d at
1014 (*“...a market-based tariff cannot be structured so as to virtually deregulate an industry and
remove it from statutorily required oversight. The structure of the tariff complied with the FPA, so
long as it was coupled with enforceable post-approval reporting that would enable FERC to determine
whether the rates were ‘just and reasonable’ and whether market forces were truly determining the
price.”).
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the very market power that motivated the Commission to establish the bid caps in the first
place.”> Although greater demand response may, under particular conditions, improve
market competitiveness, it will not ensure competitive prices in markets that continue to
suffer from high concentrations of generation ownership given the transmission
constraints that limit competition. Affidavit at P 65.

The NOPR asks the industry to trust that no RTO/ISO will adopt any of the

3

NOPR'’s four proposed options unless it has addressed market power concerns: “we are
proposing that market power issues be adequately addressed before any reforms in this
area are adopted.” P 116. NRECA believes that offers consumers little comfort. First, as
discussed in detail in section II above, the Commission has disregarded NRECA’s
continuing concern with the tests that the Commission and the RTOs/ISOs use to define
wholesale markets and to analyze market power.

Second, NRECA is concerned that the RTOs/ISOs and MMU s are tempted to
assume competitive results even where they plainly do not exist. The Affidavit explains
in great detail the failure of the conduct-impact test used by MISO, NE-ISO, and NYISO
to identify and remedy serious market power problems. Affidavit at PP 38-55. As the
affidavit explains, in these markets, market manipulation is permitted so long as it does
not increase any locational energy, regulation, or reserve price by more than 200% (i.e., a
tripling of price) or $200 per MWh, and so long as it does not increase make-whole

payments by more than 200% per day (50% in load pockets). Id. at P 38. Suppliers can

offer Energy Service at prices up to 300% or $100 per MWh above their respective

¥ See, e.g., PJM Interconnection, 121 FERC § 61,173, at P 21 (2007) (“[W]ith regard to rates for sales
within Independent System Operators (ISOs) and Regional Transmission Organizations (RTOs), even
if sellers have been found to lack market power on an individual seller basis, the Commission has
relied on a blend of market and cost-based elements, e.g., some form of cost cap or mitigated bids, to
ensure just and reasonable rates.”).

35



Reference Levels without triggering mitigation. /d. at P 39. The market monitor’s own
market power study for the Midwest ISO’s ancillary services markets, for example, has
shown that there will be times and places when market conditions are non-competitive,
but as long as suppliers bid no more than 299% of their Reference Levels, there will be
no mitigation. /d. at P 46. The practical consequence is that the conduct-impact
framework overlooks all but the most egregious exercises of market power. Id. at P 50.

(3) The NOPR’s Four Proposed Approaches Would Not
Attract New Supply Resources in Real Time.

When emergency circumstances are such that the price cap becomes necessary, it
is hard to imagine that all generation resources available in real time have not already
been dispatched. The RTO/ISO would call on each and every last generating resource
before starting to lower frequency or call for involuntary curtailments. Additionally,
when supply resources recover prices up to a price cap in the neighborhood of $1,000 per
MWhH, it is likewise hard to imagine that they are not already recovering all of their
marginal costs. Hence, no matter how much higher the prices rise in real time, no new
generation resources can come into the market in real time. All higher prices could
potentially attract is new demand resources.

NRECA’s approach accomplishes the same result — attracting demand resource
resources — without further enriching supply for doing nothing more, so there is no
justification for the added money the NOPR’s four proposed approaches would give to
supply resources. The typical justification for a single market-clearing price is that
generators in an as-bid situation will game the bidding and get to the same result as single
clearing price. This argument would not apply to NRECA’s proposal, which would

result in two separate clearing prices for generation and demand response. Since
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generators would have already bid all the way up to the bid caps that were established to
prevent exercise of market power, no further gaming is possible above those caps. There
is no reason, as noted above, that RTOs/ISOs could not implement processes to have two

separate clearing prices.

(4) The NOPR’s Four Proposed Approaches Would Not
Attract Long-Term Investment In New Supply
Resources Due to the Existence of Market Power and
Barriers to Entry.

In support of its four proposed options, the NOPR reasons that “artificially
capping prices” mutes price signals necessary to attract new entry. P 111. The idea that
raising the price generators receive during emergencies above their bid caps will
somehow attract new investments in generation capacity is seriously flawed.*® To the
contrary, as discussed above, the NOPR’s reforms are more likely to undermine
investment.

There are two classes of stakeholders who might respond to investment
incentives. The first class is suppliers with existing generation capacity. Those suppliers
have the incentive to create more frequent emergencies so that they may reap significant
profits from their existing generation during times of shortages. To the extent suppliers
are successful in creating “emergencies,” either by inaction (failing to invest in new

generation), or by action (withholding supply), the end result is the same: greater profits

% The notion that existing price caps deter investment was challenged dramatically by TransCanada

Corporation's recently announced acquisition of the 2,480 MW Ravenswood power plant from the
National Grid Corporation's Keyspan-Ravenswood unit, for $2.9 billion, despite the fact that the plant
is subject to price caps in non-emergency as well as emergency conditions. See News Release,
TransCanada Enters Agreement to Acquire Ravenswood Generating Station for US $2.8 billion
(March 31, 2008), available at http://www.transcanada.com/news/2008 news/20080331.html (last
visited Apr. 21, 2008); see New York Independent System Operator, Inc., 122 FERC § 61,211 (2008).
See also Consolidated Edison Co. of New York, Inc., 84 FERC 9 61,287 (1998) (accepting market
mitigation measures); New York Independent System Operator, Inc., 118 FERC 4 61,182, P 3 (2007).
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to the generators at the cost of a negative effect both on short-term reliability and on
long-term resource adequacy.

The second class of stakeholders is potential new investors in generation capacity
who do not presently own generation. The Commission must ask whether raising prices
significantly but to an unknown level during infrequent and unpredictable emergency
events provides those investors with the certainty they need to attract capital required to
make an enormous investment in the face of significant barriers to entry. The question is
particularly complicated by the fact that if those higher prices during emergencies work
as the NOPR predicts and encourage sufficient new generation to dramatically reduce the
incidence of emergencies, these new investors will lose money and may go bankrupt to
the extent that they depended on the extremely high prices during emergencies to meet
their revenue requirement. The investment destroys the very funding stream required to
justify the investment.

In fact, experience answers this question. That experience has shown that “price
signals” are not working to cause construction of new facilities as intended, nor working
as well as they were expected to work, especially with respect to long-term fixes. When
these markets were first initiated, the theory was that LMP prices in the real-time markets
would provide incentives for efficient generation and transmission investments in the
most efficient locations on the system. Yet, despite high congestion prices, insufficient
transmission and generation is being built in most regions, with consumers having paid
high prices for naught. While short-term price signals may encourage an efficient
allocation of resources in real-time, and on an hour-ahead basis, they have not succeeded

in encouraging transmission and generation construction to meet long-term needs.
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As a result, the Commission has since found it necessary to move beyond short-
term price signals to ensure resource adequacy. It has ordered the formation of capacity
markets in PJM and New England. It has ordered all transmission owners to engage in
regional transmission planning for both reliability and economics. And, the Commission
is still trying to address the emergencies that continue to arise.

Part of the problem is that short-term price signals do not give investors the
comfort they need to invest millions or billions of dollars in long-lived assets. Investors
do not have the certainty they need that the income stream will continue to be there five,
ten, or twenty years down the line. Wall Street has repeatedly expressed a desire for
greater certainty rather than sharper price signals. Moreover, investments in new
resources that relieve a constraint or create competition in a load pocket unravel the very
short-term price signal that might have caught the investor’s attention. Why build a
transmission line in exchange for the FTRs if construction of the line devalues the FTRs?

Another part of the problem, as discussed in more detail above (see section
II1.C.3.b) is that price signals are ineffective where market power is great enough to
exclude competition. And yet another problem, discussed below, is that there are so
many barriers to entry in this industry that it takes more than a short-term price
enhancement to make a successful investment in new generation resources in any
relevant time frame. The NOPR’s hope that its four proposals for pricing supply in
emergencies will attract new generation investment is unlikely to be realized due to these
various problems.

If there are frequent emergencies, there is not enough reserved generation, and the

problem is with the underlying market, which is failing to ensure sufficient entry. If
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barriers to entry limit entry of supply and demand response, then this market is not
sufficiently competitive, and the prices that result cannot be just and reasonable.

As discussed in the attached affidavit, higher prices during emergencies may not
be sufficient to overcome regulatory and other barriers to entry that preserve the market
power of incumbents. Affidavit at PP 57-63. Limited access to electric transmission
facilities continues to be the most significant barrier that the Commission has authority to
address. Interconnection queues are long and lengthening. There is still very little
transmission getting built that would give existing as well as new generation access to
constrained markets, notwithstanding the proposals for high-voltage lines that will take
years to build if they can overcome the significant siting opposition. Affidavit at P 58.

Although the Commission’s reforms to the Open Access Transmission Tariff in
Order No. 890 went a long way in improving the planning process, unfortunately, the
Commission did not go far enough and undermined expansion by concluding that its
planning reforms did not include an obligation for public utility transmission providers to
construct each facility identified in the transmission planning process. NRECA sought
rehearing of that point, and reminded the Commission that FPA section 217(b)(4)
requires the Commission to use its authority under the Act to encourage the planning and
expansion of transmission to meet the long-term needs of LSEs, and that FPA sections
205 and 206 require the public utility transmission provider to expand its facilities as
needed to serve network and long-term point-to-point customers.”” In adopting reforms
to the planning and expansion process, the Commission summarized the inherent

problems with public utility transmission providers’ control over the transmission system.

37 See Request for Clarification and Rehearing of the National Rural Electric Cooperative Association at

19-23, Docket Nos. RM05-25-000 and RM05-17-000, at 19-23 (March 19, 2007).
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Without sufficient reforms to the planning and expansion process, the Commission
explained, public utility transmission providers have had (i) “an incentive to expand the
grid to meet their state-imposed obligations to serve,” but not to “remedy transmission
congestion when doing so reduces the value of their generation;” (ii) no incentive to
“relieve local congestion that restricts the output of a competing merchant generator if
doing so will make the transmission provider’s own generation less competitive;” (iii) no
incentive to “increase the import or export capacity of its transmission system if doing so
would allow cheaper power to displace its higher cost generation;” (iv) “naturally wish to
maximize profit;” and (v) “act in their own interest to maintain their monopoly and to use
that position to retain or expand the market share for their own generated electricity, even
if they do so at the expense of lower-cost generation companies and consumers.” Order
No. 890 at PP 422-23. NRECA believes that these problems may continue to plague the
industry unless the Commission requires public utility transmission providers to construct
facilities identified as needed in the transmission plan.

Other significant barriers to new entry include:

o High construction costs and the ability of competitive suppliers to obtain
low-cost financing;

o Limited access to gas pipelines (Affidavit at P 59);

o Optimal generating plant sizes are typically large relative to the loads of
load pockets where reserve shortages (and “emergencies”) are most likely
to occur. Consequently, it is often (perhaps generally) the case that load
pockets are most efficiently served by a small number of generators, in
which case the load pocket market is inherently monopolistic or
oligopolistic. Affidavit at P 60.

o The greenfield and brownfield sites that would be most attractive for new

entry are often owned by large incumbent suppliers; and other sites are in
short supply. Affidavit at P 61.
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o State and local siting restrictions pose major hurdles for new generation.
Affidavit at P 62.

o Growing environmental concerns, especially about fossil-fired generation,
has led to a resurgence in opposition to new fossil plant construction, and
cancellation of a significant number of fossil projects, coal projects in
particular. Adding to this is the tremendous uncertainty about greenhouse
gas legislation at the national level. Affidavit at P 63.

o Uncertainty regarding inflation, capital market conditions, and the current
state of state retail restructuring™®

o Concerns with states’ competitive procurement policies;>
o Uncertainty regarding transmission cost allocation policy.*

In summary, prices allowed to rise above the current caps for short periods are
unlikely to increase generator revenues by large enough and certain enough amounts to
induce additional generation investment, unless prices were permitted to rise to
astronomical levels that would be considered politically unacceptable. The rarity of these
events would likely lead investors to heavily discount the revenue that might be expected
from such pricing events. In light of the pervasive market power problems, it does not
seem wise or lawful to bet wholesale customers’ money that the expected investment
induced by these higher prices would offset the expected costs that could result from the

exercise of market power. Affidavit at PP 75-76.

% Susan Tierney, Resource Adequacy, Entry and Current Electric Industry Trends (presentation to the

American Antitrust Institute — Meeting on Resource Adequacy on March 3, 2008) at
http://www.antitrustinstitute.org/archives/files/Tierney 031120080950.pdf (last visited Apr. 20, 2008),
at4.

¥ I
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(5) The NOPR’s Four Proposed Approaches Would
Attract Demand Response at a Far Higher Cost to
Consumers than is Required or Lawful.

The NOPR also supports its proposals to increase payments to suppliers during
emergencies as a tool for attracting more “efficient” demand response, resulting in
increased reliability. It is true that the NOPR’s proposals may attract enough demand
response to balance supply and demand as required to keep the lights on. They would
not, however, be balancing at an efficient level. As discussed above, if the Commission
permits rates for generation to rise above bid caps, those rates would likely reflect market
power. Thus, the balance achieved between supply and demand would likely be reached
at an inefficiently high price and an inefficiently low level of supply. While any demand
response attracted by the price might flatten the demand curve somewhat, reduce the
deadweight loss somewhat, and reduce the amount of rents shifted from consumers to
generators to some degree, the price and volume would still be characterized by market
power; there would still be an inefficiently high deadweight loss, and rents would still be
shifted unnecessarily from consumers to producers. In legal, rather than economic terms,
the rates would still be unjust and unreasonable.

The only way that removing bid caps could actually reduce prices would be if the
rates attract so much demand response that suppliers are forced to lower their bids below
their bid caps. That situation, however, would be neither rational nor stable over the long
term, as lower prices resulting from the new competition would cause those who had
invested in new infrastructure that enables greater demand response capacity to under-
recover that investment. Without a market design that produces sufficient surplus
generation to create actual sustainable competition, supply and demand will reach a new

equilibrium that brings us right back to the shortage situation under which supply will
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once again be able to exercise market power without some form of mitigation such as bid
caps. For every unit-equivalent that demand response provides, supply will build one
less generating unit, thus creating a new balance, or equilibrium, but at higher prices.
This new equilibrium would do nothing to guarantee long-term resource adequacy.
Generators and demand response vendors learn from the success/failure of their daily
bidding patterns very quickly. To the extent the reforms proposed in the NOPR were to
impact their bidding success, they would adjust quickly to offset any impacts.

4. Increasing Price Caps Will Increase Price Volatility Without
Providing Adequate Hedges Against Such Volatility.

Removing price caps or otherwise increasing payments to suppliers during
infrequent and unpredictable emergencies will increase price volatility. The increased
real-time price volatility translates into increased price risk for both buyers and sellers.
Affidavit at P 66. The volatility of real-time electricity prices is well known. Allowing
real-time market-clearing prices to exceed price caps during periods of shortage will
increase price volatility by raising the maximum payments suppliers can receive by
significant but irregular amounts at irregular intervals. Increasing the volatility of real-
time clearing prices may therefore increase hedging costs. Affidavit at P 66.

The Commission suggests that raising offer and bid caps during periods of reserve
shortages can encourage LSEs to engage in hedging the risk of market price volatility:
“capping the exposure of LSEs to higher prices may reduce their incentive to explore
various hedging activities, such as participating in interruptible demand response
programs, entering into long-term contracts or similar power supply procurement options,
and building new generating units.” NOPR at P 44. However, after a decade of

restructured electricity markets, centralized forward markets are few in number and do
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not extend much more than a year into the future. For customers that are big enough to
handle the contracting costs, some bilateral contracts are available going a few years into
the future. But a majority of consumers are small commercial and residential customers
that are not well positioned to manage price risks. Affidavit at P 68.

The large bid-ask spreads for many forward products indicate a still immature
market characterized by sharp differences among market participants in their perceptions
of the future and significant risk premiums that must be paid to “manage long-term risk.”
One positive risk-management development is that the RTOs/ISOs are now offering ten-
year contracts in transmission rights (to hedge against transmission congestion price risk).
But these are being offered not by the competitive market itself; none of the RTOs/ISOs
offering this risk-management product had done so prior to the Commission’s rule on
long-term transmission rights*' implementing the Energy Policy Act of 2005 mandated
that they do so. Affidavit at P 69.

A decade into market restructuring, the absence of long-term forward markets
cannot be viewed merely as a transitory problem. NRECA urges the Commission not to
base its policies on the hope that increased focus on short-term markets and increased
income available in those markets for a few undetermined hours in the year will either
promote long-term forward markets or help buyers and sellers realize their mutual
advantage in participating in such markets. If the Commission wishes to promote long-
term bilateral hedging activities, it should focus on long-term stability, not increased
short-term profits and short-term volatility. Given that long-term forward markets have

not developed during this past decade, and the fact that some forward markets have all

*'' Long-Term Firm Transmission Rights in Organized Electricity Markets, Order No. 681, 71 Fed. Reg.

43,564 (Aug. 1, 2006), FERC Stat. & Regs. 431,226 (“Order No. 681”), order on reh’g, Order No.
681-A, 117 FERC 61,201 (20006).
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but closed down, LSEs need policies that will ensure the price stability. Affidavit at P
70.
Creating additional volatility in short-term markets is not such a policy.
5. RTOs’/ISOs’ Compliance Filings Should Demonstrate That

the Benefits of the Proposed Market Design Changes Exceed
the Costs.

The Commission requires a compliance filing and a “factual record compiled by
the RTO or ISO to determine whether its proposal, or its demonstration as to its existing
market rules,” (P 119) satisfies particular criteria. The NOPR’s criteria include making
“it more worthwhile for customers to invest in demand response technologies,”
encouraging “existing generation and demand resources to remain in business,” and
encouraging “entry of new generation and demand resources.” NOPR at P 119. The
Commission has not defined how RTOs/ISOs should demonstrate that their proposed
changes meet these criteria, nor (more importantly) the extent to which their proposed
changes are likely to meet these criteria. Affidavit at P 80.

The Commission should be more explicit about what a demonstration entails, for
without direction from the Commission on this matter, the RTOs/ISOs are free to
interpret the requirements in any way that suits their interests. Without explicit
Commission guidance, compliance filings can easily satisfy the foregoing criteria on the
basis of the theoretical grounds that higher prices during periods of scarcity will in
principle act as a stimulant to both supply and demand sides of the market, without regard
for the expected size of the response to that stimulus. Justifying such changes by an
appeal to theoretical economic predictions should not suffice. RTOs/ISOs should be
required to quantify the benefits of proposed changes and to demonstrate that they exceed

the costs, which would include the expected costs of market power. Affidavit at P 81.
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IV.  LONG-TERM POWER CONTRACTING IN ORGANIZED MARKETS

A. Long-Term Power Contracting Can Most Likely Be Facilitated in
Organized Markets by Focusing Efforts on Making Sure Existing
Markets Are Competitive.

NRECA commends the Commission for inquiring into the state of long-term
power contracting in organized markets and supports the Commission’s investigation into
significant impediments that currently hamper the ability of load-serving entities to enter
into long-term power supply contracts in organized electricity markets.

The NOPR concludes that “an organized market region naturally should facilitate
long-term contracting by eliminating pancaked rates for long distance power sales,
eliminating loop flow problems within its footprint, and ensuring reliable transmission
operation of a large area.” NOPR at P 131. But despite these purported advantages of
organized markets, NRECA’s members have told NRECA that it is significantly more
difficult to obtain long-term contracts in regions with organized markets than in regions
without organized markets, where bilateral contracts are the norm.

NRECA is not surprised by this feedback from its members. Currently, long-term
contracting is not an attractive option for those low-cost base-load resources that can
benefit from the dark spread in the organized spot markets. Such opportunities are far too
valuable for the owners of those resources to commit their output for sale under long-
term contracts at prices which reflect the actual cost of those resources themselves. And
the entry of new resources is too slow and uncertain to drive the price for long-term

42 . . e
resources down towards the cost of the resources.”™ Given these economic realities in

# See Robert McCullough, Looking for the Voom, (June 26, 2007) available at:
http://www.appanet.org/files/PDFs/LookingfortheVoom.pdf (arguing that Professor Hogan’s
centralized market models are much less effective than the WSPP bilateral market at ensuring that
counter parties are able to enter into long-term contracts to support construction of adequate
generation) (last visited Apr. 20, 2008).
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short-term markets, no amount of transparency will produce increased contracting in
long-term markets. In addition, uncertainty regarding changing market rules in organized
electricity markets creates additional risk that hinders the development of long-term
contracts in these markets. Other factors negatively affecting long-term contracting in
organized markets include price volatility (which, as discussed above in section I11.C.4,
would be increased if price caps are removed), price risk, delivery risk and resource
availability, among others. Such risks are particularly difficult to hedge and cause power
suppliers to balk at the prospect of committing to a set price for future supply too far in
advance.

There are a number of significant challenges that will have to be addressed before
adequate long-term contracting will be possible. The Commission has recognized and
begun to address many of these challenges in other dockets. Significant issues include
the lack of adequate transmission capacity® and adequate long-term transmission rights**
to ensure reliable delivery of power from long-term contracts at a known and reasonable
cost.

B. A Bulletin Board Could Facilitate Long-Term Contracting for Some,
But Should Not Be Viewed as the Ultimate Solution.

NRECA generally supports the Commission’s proposal to require RTOs and ISOs
to “dedicate a portion of their web sites for market participants to post offers to buy or
sell power on a long-term basis.” NOPR at P 155. NRECA agrees that, in some

instances, the Commission’s proposal could facilitate long-term contracting through

4 Order No. 890 at PP 58, 72.

4 Long-Term Firm Transmission Rights in Organized Electricity Markets, Order No. 681 at PP 6-10, 71

Fed. Reg. 43,564 (Aug. 1, 2006), FERC Stat. & Regs. 4 31,226 (Order No. 681), order on reh'g, Order
No. 681-A, 117 FERC 4 61,201 (2006)).
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increased information exchange. With respect to the bulletin board proposal, NRECA
supports the Commission’s proposal not to hold RTOs/ISOs responsible for the content
of the offers on their bulletin boards. The offering party should bear sole responsibility
for the content of their posted offer, and RTOs/ISOs should not be discouraged from
providing information on their bulletin boards by the imposition of liability for the
content of offers that they cannot control.

While there may be merit to the Commission’s proposal to increase transparency
by mandating the creation of electronic “bulletin boards” for the buying and selling of
long-term power, NRECA urges the Commission not to let this proposal stop its inquiry.
The Commission should continue to investigate in this docket or in other proceedings the
fundamental market design flaws that have caused the lack of long-term contracting in
organized markets which the Commission seeks to remedy.

V. MARKET MONITORING POLICIES
A. Mitigation

1. Any Changes to MMUs Resulting from this Rulemaking Must
Not Weaken Mitigation.

NRECA supports the Commission’s decision to undertake a general examination
of the role of MMU s in enhancing the efficiency and transparency of wholesale electric
markets. The facts which came to light concerning the PIM MMU in the Commission’s
recent market monitoring proceedings® demonstrate the need to reshape the structure and
functions of MMUs. NRECA supports such changes. But no amount of change to the
structure and function of MMUs can adequately address the need to strengthen RTO/ISO

mitigation regimes. While the Commission has decided against addressing market power

" Review of Market Monitoring Policies, Docket No. AD07-8-000.
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mitigation issues in this proceeding, the Commission should not lose sight of these issues
and should not presume that the changes it adopts in this proceeding will be sufficient to
ensure adequate market mitigation in the future. As RTO/ISO markets have developed
into more complex regimes over the years, with continually rising congestion costs, the
need for market power mitigation is just as, if not more, important than when the market
monitoring and market mitigation programs were first adopted.

The Commission relied heavily on the existence of RTO/ISO mitigation in
holding that market-based rate sellers:

can incorporate the mitigation they are subject to in RTO/ISO markets or

RTO/ISO submarkets with Commission-approved market monitoring and

mitigation as part of their market power analysis. For example, if a

market power analysis shows that a seller has local market power, the

seller may point to RTO/ISO mitigation rules as evidence that this market

power has been adequately mitigated. We believe the added protections

provided in structured markets with market monitoring and mitigation

generally result in a market where prices are transparent and attempts to

exercise of market power will be sufficiently mitigated.[**]

Similarly, the Commission has stated it “will consider an existing Commission-
approved market monitoring and mitigation regime already in place within the RTO/ISO
that provides for mitigation of the submarket.”’ Accordingly, it is that much more
critical that the existing RTO/ISO mitigation programs not be weakened. NRECA urges
the Commission to remain vigilant against market power and to confirm — whether in the

Final Rule or in other proceedings it believes appropriate — that the Commission monitor

both the RTO’s/ISO’s and the MMU’s mitigation programs. No form of RTO/ISO

% Market-Based Rates For Wholesale Sales Of Electric Energy, Capacity And Ancillary Services By

Public Utilities, Final Rule, Order No. 697, 119 FERC 9 61,295, at P 241 (2007).
Y Id. at P 242.

50



market monitor can satisfy the Commission’s obligation to protect consumers against the
exercise of market power — that obligation cannot be delegated.

2. Pre-existing MMU Settlements Should Be Honored.

Before addressing the specific issues raised in the NOPR, NRECA requests that
Commission confirm, in any Final Rule resulting from this proceeding, that any policies
adopted by the Commission will not supersede the settlement reached within PJM with
respect to market monitoring.*® The parties to that settlement expended considerable
time and effort to craft a solution to the specific market monitoring issues in PJM and the
product of that tailored settlement should not be supplanted by a rule of general
applicability that is designed to address the very issues addressed in the settlement
proceeding.

B. Independence and Function

1. For a Market Monitor To Be Effective, It Must Have Sufficient
Access to Data and Resources.

NRECA supports the Commission’s proposal to require each RTO or ISO to
“include in its tariff a provision imposing upon itself the obligation to provide its MMU
with access to market data, resources, and personnel sufficient to enable the MMU to
carry out its functions.” NOPR at P 180. MMU s require effective tools if they are to
carry out their vital function and identify any manipulation of the market. For this
reason, NRECA believes that the Commission should reconsider its proposal (at P 182)
and direct MMUs to report any concerns regarding inadequate access to market data,

resources, or personnel to the Commission. The Commission indicates in the NOPR that

*® Allegheny Electric Cooperative, Inc., et al. v. PJM Interconnection, L.L.C., 122 FERC 9 61,257 (2008)
(approving settlement revising PJM’s rules governing the structure, oversight, budget, functions,
responsibilities, and access to data, staff and facilities of the PJM Market Monitor).
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it does not want to “suggest that [it] anticipates non-compliance on the part of the RTOs
or [SOs....” NOPR at 182. But even if the Commission does not expect non-compliance,
it should nevertheless provide an effective means for reporting concerns about access to
much-needed tools in the event that there is some form of non-compliance. Recent
developments have demonstrated that market monitors may feel uncomfortable reporting
their concerns to RTO or ISO management.” Even if there is no intentional non-
compliance by RTOs or ISOs, something as innocuous as administrative oversight could
result in MMUs not obtaining access to the materials they need. The Commission should
have one focus: to ensure that any situation resulting in a lack of market data, resources,
and personnel for MMUs be eliminated as quickly as possible. With so much at stake,
the Commission should not be concerned with any perceived message that might be
“suggested” by providing a means for MMUs to report non-compliance to the
Commission.

2. MMUs Should Report Directly to the RTO/ISO Board of
Directors.

NRECA supports the Commission’s proposal that the MMU, for purposes of
supervision of its market monitoring functions, report to the RTO/ISO board of directors
rather than to management. NOPR at P 187. In order for an MMU to perform its role as
an independent observer, it is crucial that it not become subservient to RTO/ISO

management. As Dr. Bowring’s testimony in Docket AD07-8-000 illustrated, MMUs can

# See Testimony of Dr. Joseph Bowring, Transcript of April 5, 2007 Technical Conference in Docket

ADO07-8-000, at p. 75, 11. 18-20 (“PJM views us [market monitors] primarily as employees who are
responsible to management, rather than being responsible to provide independent views.”); id. at p. 93,
11. 5-7 (it is “very difficult to [be critical of the RTO/ISO] if you are an employee, if you are criticizing
the person that fills out your performance review.”).
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sometimes become submissive to managerial pressure.”’ This problem can be alleviated
by having market monitors report directly to the RTO/ISO board, with whom the market
monitors would not be working on a daily basis.

NRECA also supports the Commission’s proposal that RTOs/ISOs include a
provision in their tariffs “specifying that they may not alter the reports generated by the
MMUs nor dictate the conclusions reached by the MMU s, although they may establish a
reasonable mechanism for review and comment on MMU reports while still in draft
form.” NOPR at 199. NRECA agrees that this proposal will remove the ability of the
RTO or ISO to unreasonably influence or impede the MMU’s analysis. In turn, the
Commission will be able to reasonably rely on the information contained in the MMU
reports when setting policy.

NRECA believes that the Commission must oversee the functioning of MMU s in
order to ensure both independence and the high performance of their market monitoring
function. NRECA agrees with the Commission that effective oversight can be achieved
in numerous ways and therefore does not take issue with the Commission’s decision not
to propose a formal auditing procedure. NOPR at P 189. The Commission must,
however, ensure that its expectation that MMU work product will be of the “highest
quality” becomes a reality.

C. Ethics

1. MMUs Should Be Subject to Ethical Standards, the Violation
of Which Could Subject the MMU to Civil Penalties.

NRECA supports the Commission’s proposal to include ethical standards in the

RTO or ISO tariff for MMU employees. NOPR at P 213. It is impossible to completely

0 d.
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insulate market monitoring personnel from conflicts of interests and potential coercion.
The Commission’s proposal to prohibit market monitoring personnel from having a
financial interest in any market participant is a logical first step in establishing ethical
standards and should be included in any standardized code of ethics. The Commission
should also ensure that any code of ethics should provide for civil penalties for violations
by market monitoring personnel. Such a regulation would be consistent with the
Commission’s expanded civil penalty authority granted in the Energy Policy Act of
2005.”'

D. Information Sharing

1. Transparency is Critical to Ensuring that MMU Reporting Is
Sufficient and Credible.

NRECA supports increased information sharing as a means of promoting
transparency in RTO/ISO markets, as well as increasing the ability of stakeholders to
oversee the MMU’s performance in monitoring the RTO’s/ISO’s administration of its
tariff. In light of the Commission’s decision not to adopt a formal audit program,
increased information sharing becomes an even more important in achieving the
Commission’s goals in this rulemaking. Increased transparency is essential to allow
stakeholders to have confidence in the markets administered by RTOs and ISO and to
enable the Commission to ensure that MMUs are adequately performing their duties.

NRECA therefore supports the Commission’s proposal (at P 227) to include
market participants in the dissemination of MMU reports. NRECA is concerned,
however, that these reports may be insufficient if they do not provide the underlying data

and assumptions used by the MMU to reach its conclusions. Market participants must be

31 Energy Policy Act of 2005, Pub. L. No. 109-58, § 315 (2005) (codified at 15 U.S.C. § 717¢-1).
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assured that they are privy to the data that underlies all substantive findings made by the
MMU and not merely the RTO’s or ISO’s “spin” on the situation. The Commission
therefore should ensure that MMU reports provide sufficient information or provide a
process whereby stakeholders can obtain access, subject to appropriate confidentiality
restrictions, to the data and findings underlying MMU reports.

In addition to the general MMU market reports, any proposals that MMUs make
regarding proposed changes to an RTO or ISO tariff should be made available to all
stakeholders. Likewise, it is critical that stakeholders understand what test the market
monitor is employing to identify market power and provide the data underlying such
analysis so that it can be independently verified. These steps will greatly increase
stakeholder confidence in RTO and ISO markets.

NRECA understands that increased information sharing raises confidentiality
concerns and the potential for collusion. NRECA believes that the Commission has
offered solutions in its proposed rule — such as confidentiality agreements and, where
necessary, the redaction of market participant’s identity — that will help allay this
concern. In addition, NRECA believes that the Commission’s proposal (at P 229) to
reduce the time period for the release of offer and bid data from six months to three
months, subject to RTO and ISO input on potential collusion concerns, strikes an
appropriate balance between the need for more information and the need to thwart
potential collusive behavior.

Likewise, NRECA believes that an appropriate balance can be struck with respect
to information on Commission referral and investigative information. When a MMU

makes a referral to the Commission, it is essential for stakeholder confidence that FERC
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provide some feedback to both the MMU and stakeholders on what actions it has taken in
response to the referral. The need for reassurance of stakeholders is never higher than in
the case of an investigation into potential market abuse. Stakeholders need to know that
the Commission and MMUs are actively working to protect the integrity of markets from
potential manipulators. Accordingly, dissemination of all materials from investigations
should not be precluded by a general rule.

NRECA emphasizes that it is not seeking the release of the names of individual
entities that have been referred or of any competitively sensitive information. Instead,
NRECA is merely requesting statistical information on, for example: the numbers of
entities referred; the types of infractions involved; how the Commission resolved
referrals (e.g., how many were found to be in violation of the market rules; how many
were filed; how many were found to have done nothing wrong, etc.). NRECA believes
this would be similar to the type of information that was provided to the public in the
Office of Enforcement Staff’s Report on Enforcement, published in Docket No. AD07-
13-000 on November 14, 2007.

NRECA understands the Commission’s confidentiality concerns with respect to
investigations. However, rather than precluding any disclosure pursuant to a general rule,
NRECA advocates the release of information from investigations on a case-by-case basis,
to the extent that information is not confidential. The Commission expresses concern that
the release of investigative information could “impede the willingness of market
participants to self-report and otherwise cooperate in investigations.” NOPR at P 240.
NRECA believes that the Commission’s statement in its Policy Statement on

Enforcement that it will consider a party’s cooperation and self-reporting when assessing
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civil penalties will be a weightier factor in encouraging continued cooperation with
Commission investigations. Other concerns that the Commission has raised (at P 240),
such as the implication or harm to innocent parties by their “simply being associated with
an investigation,” are better handled on a case-by-case basis. This is a far better policy
than imposing a blanket prohibition on the dissemination of information from
Commission investigations and leaving stakeholders to wonder if they can be confident in
the markets administered by the Commission.

VI. RESPONSIVENESS OF RTOS/ISOS TO STAKEHOLDERS AND
CUSTOMERS

A. RTO/ISO Responsiveness and Accountability Should Include Reliable
Service at Just and Reasonable Rates.

NRECA does not take issue with the four criteria for achieving RTO/ISO
responsiveness and accountability proposed in the NOPR (at P 245). However, this list is
missing one important criterion — reliable service at just and reasonable rates. The
Commission encouraged the development of RTOs/ISOs in order to redress undue
discrimination in access to the transmission of energy in interstate commerce in order to
“bring more efficient, lower cost power to the Nation’s electricity consumers™? and to
“promote efficiency in wholesale electricity markets and to ensure that electricity

9553

consumers pay the lowest price possible for reliable service.””” This goal requires

2 Promoting Wholesale Competition Through Open Access Non-Discriminatory Transmission Services

by Public Utilities; Recovery of Stranded Costs by Public Utilities and Transmitting Utilities, Order
No. 888, 61 Fed. Reg. 21,540 (May 10, 1996), FERC Stats. & Regs., Regulations Preambles 1991-
1996 9 31,036 (Apr. 24, 1996), at p. 31,634; order on reh’g, Order No. 888-A, 62 Fed. Reg. 12,274
(Mar. 14, 1997), FERC Stats. & Regs., Regulations Preambles 1991-1996 9 31,048 (Mar. 4, 1997);
order on reh’g, Order No. 888-B, 81 FERC 61,248 (1997); order on reh’g, Order No. 888-C, 82
FERC 9 61,046 (1998), aff'd in relevant part sub nom., Transmission Access Policy Study Group v.
FERC, 225 F.3d 667 (D.C. Cir. 2000), aff’d sub nom., New York v. FERC, 535 U.S. 1 (2002) (“Order
No. 888”).

3 Regional Transmission Organizations, Order No. 2000, 65 Fed. Reg. 809 (2000), FERC Stats. & Regs.
431,089, at (1999), at p. 30,993, order on reh’g, Order No. 2000-A, 65 Fed. Reg. 12,088 (2000),
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RTO/ISO accountability to stakeholders for keeping costs down while maintaining a high
level of service quality.

1. The RTO/ISO Budgeting Process Must Be Transparent.

The NOPR fails to adopt certain proposals suggested by the Commission in the
ANOPR that were focused on ensuring transparency in the RTO/ISO budgeting process.
Specifically, the Commission requested comment in the ANOPR (at P 163) on whether
RTOs/ISOs should adopt processes to ensure: (i) customer and stakeholder review of the
RTOs’/ISOs’ cost accountability processes; (i1) stakeholder/customer access to detailed
budget information and cost support related to proposed expenditures, effect on the
RTOs/ISOs’ rates and comparisons to prior, recent budgets; (ii1) customer timely
opportunity to review budget proposals, ask questions and provide comments before
major expenditures are finally approved by the RTOs/ISOs; and (iv) submission to the
Commission of an informational filings consisting of the budget materials provided to
stakeholders and customers. However, the NOPR is silent with respect to the matter of
transparency in RTO/ISO budgets; there is no discussion of the comments received on
this matter, and no explanation of why the Commission elected not to pursue the
proposals suggested in the ANOPR. NRECA urges the Commission to include the
ANOPR proposals in any Final Rule issued in this proceeding.

The budgeting process is an important oversight tool used by management to
ensure that the RTO/ISO remains focused on its primary goals and objectives. Customer
and stakeholder review and input into that budgeting process is a critical component of

ensuring accountability of RTOs/ISOs to its stakeholders and the customers served in the

FERC Stats. & Regs. 931,092 (2000), aff’d, Public Utility District No. 1 of Snohomish County,
Washington v. FERC, 272 F.3d 607 (D.C. Cir. 2001).
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region. Most existing RTOs/ISOs have existing procedures in place allowing
stakeholders and customers some access to the annual budget and to some level of cost
support on which the budget is based. However, as the Commission acknowledged in the
ANOPR (at P 162), market participants have challenged the adequacy of those
procedures to provide effective stakeholder and customer oversight. The Final Rule
should require the RTO/ISO to review with its stakeholders and customers its cost
accountability processes and to consider proposed modifications to those procedures that
will improve the transparency of the budgeting process.

The Commission should require RTOs/ISOs to present annual budget information
to customers and stakeholders, along with adequate detail, transparency in assumptions
and calculations of estimates, and cost support. RTOs or ISOs with formula rates could
develop their budget presentations for stakeholders and customers using the format
required for a filing with the Commission to change previously-approved stated rates.
Customers and stakeholders would then have clear information about the proposed
expenditures, the effect of the budget on rates, and how the proposed budget relates to
prior, recent budgets.

The RTOs’/ISOs’ budgeting process should also ensure that the opportunity for
review of the budget proposals offered to stakeholders and customers is timely, i.e., that
stakeholders and customers have an adequate opportunity to review the materials, ask
questions and obtain additional needed data, and provide comment and feedback to the
RTO or ISO before final decisions are made by the Board. Finally, the RTO/ISO should
submit to the Commission as an informational filing all of the budget materials provided

to stakeholders for review.
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RTOs/ISOs are voluntarily-formed public utilities charged with the responsibility
of bringing more efficient, lower cost power to consumers. Any benefits derived must
not be overshadowed by the administrative cost of operating the RTO or ISO. As
NRECA stated in its ANOPR Comments (at 29), many stakeholders now believe that the
costs they bear in belonging to an RTO/ISO or participating in an RTO/ISO market are
not justified by the accompanying benefits. The Commission should take steps to ensure
that RTOs/ISOs achieve the Order No. 888 goal of “more efficient, lower cost power” for
consumers and the Order No. 2000 goal of providing consumers reliable service at “the
lowest price possible” by ensuring effective accountability to customers and stakeholders
through the procedures proposed in the ANOPR and in these comments.

2. The Responsiveness Criteria Should Include “Best Practices.”

Many of NRECA’s members that participate in RTOs/ISOs have gained
experience with elements of RTO and ISO governance processes that accomplish the
Commission’s NOPR goal of ensuring the responsiveness of these organizations.
Examples include the recently created liaison committee composed of Board members
and stakeholders in PJM. NRECA understands from its members that this new and
evolving committee provides a forum for direct communication between attending Board
members and stakeholders to ensure both that stakeholder concerns are heard by the
Board unfiltered by the RTO’s management and that the Board can effectively
communicate its goals and concerns to the stakeholders. The process has been well-
received by the membership and will continue to evolve over the next few years as both
the board and the committee gain experience and confidence with it. In creating the
Liaison Committee charter, the PIM membership and Board considered many factors

such as mandatory board attendance, qualifications for the stakeholder representatives
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and type of information exchange and reached consensus that the current configuration
was best at this point in time. As part of the Liaison Committee Charter, the PIM
Members Committee and Board will evaluate this committee’s performance after one
year and make recommendations for any needed improvements needed.**

Another example of a process for improving the responsiveness of the RTO or
ISO is PJM’s process for reporting votes on RTO initiatives to Board members. Those
reports include not only the tally of total votes cast in favor of and against the initiatives,
but also include a report communicating the reasons for the stakeholders’ votes. While
the PJM process is still in need of some improvements in the transparency and details
involved in the reports on the negative votes, the process nonetheless provides significant
information to Board members as to stakeholder views on important issues.

Requiring Board member active participation in substantive committee meetings
in the RTO or ISO would provide another opportunity to improve communications
between the Board and stakeholders. There is no substitute for direct Board access to the
stakeholder meetings in which discussions and votes on substantive proposed changes to
RTO/ISO rules, policies or other initiatives occurs. The opportunity for the Board and
stakeholders to hear each others’ concerns directly from the individuals involved gives
each an opportunity to inquire into matters on which greater clarity is required and to

engage in a meaningful, substantive dialogue on the issues. In response to stakeholder

> While NRECA’s members in PJM believe the PJM Liaison Committee is a good first step toward
effective stakeholder-Board interaction, it should be noted that the PJM Board Liaison Committee is
not the same as the board advisory committee envisioned in the ANOPR. Although the full PJM
Board has so far attended each of the meetings, the Liaison Committee Charter requires that the Board
only “have significant attendance.” By contrast, the ANOPR envisioned a board advisory committee
that would meet with the full Board and that would consist “of senior executives of the various
stakeholder groups, serving as an expert panel that would inform the board of stakeholder views” with
“authority to make recommendations directly to the board on matters before the board and on matters it
believes the board should address.” ANOPR at P 153.
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input, PJM has adopted a procedure requiring the RTO to present certain compliance
filings to stakeholders before those filings are submitted to the Commission. This
process ensures that stakeholders have the opportunity for input into the manner in which
the RTOs/ISOs’ rules and policies are changed in compliance with Commission
directives. This process is currently under review by PJM stakeholders.

3. RTOs/ISOs Should Adopt Mission Statements in Their Tariffs
and Post Those Mission Statements on Their Websites.

NRECA supports the proposal to require each RTO/ISO to adopt a mission
statement or charter that is posted on the RTO’s/ISO’s website (NOPR at P 280);
however, the Commission should take this proposal one step further and require the
RTOs/ISOs to include this mission statement or charter in their tariffs. Although a
seemingly small step, NRECA believes this requirement would help influence the
corporate culture and give sharper focus and clearer purpose to the activities of RTO/ISO
management.

Additionally, the mission statement or charter should include a renewed focus on
lowering costs for transmission customers and wholesale power customers. Notably
absent from the mission statement posted on many RTO/ISO websites, and from the
objectives included in their Operating Agreements is a focus on ensuring that overall
costs to consumers are consistent with the Commission’s primary objective of ensuring
just and reasonable rates for consumers. This focus should include not just lowering rates

charged to customers, but also lowering the administrative cost of doing business and
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customer exposure to the unintended risks such as the recent default of Power Edge in
PJM’s market.”

The underlying premise of the mission statement or charter should be to serve as a
guideline for the RTO’s/ISO’s operation of the transmission grid and markets entrusted to
its oversight and operation. Moreover, the mission statement should include a renewed
focus on consumers, not just “stakeholders.” The goal, after all, is reliable service
provided to consumers at just and reasonable rates. Organized markets are a means to
achieve this end. The mission statement should also explicitly define the RTO’s/ISO’s
role in how it will accomplish its primary objectives or mission. Explicitly defining roles
for RTO/ISO management may aid in avoiding future controversies between stakeholders
and the RTO/ISO with respect to future filings before the Commission, as well as
providing the groundwork for more efficient management and operation of the grid and
markets under the RTOs’/ISOs’ control.

Finally, the Final Rule should direct RTOs/ISOs to maintain their primary focus
on providing adequate and reliable service to consumers rather than expanding those
goals to develop new products or new markets. NRECA is not here arguing that new
products and markets should never be pursued; however, the pursuit of such objectives
should be driven by stakeholder-initiated efforts rather than by RTO/ISO management.
Leaving such initiatives to stakeholders should ensure that RTOs/ISOs remain the
service-oriented organizations contemplated in Order Nos. 888 and 2000, rather than

transforming these entities into expansion-oriented bureaucracies.

5 See Complaint of PJM Interconnection, LLC, PJM Interconnection, LLC v. Accord Energy, et al.,

Docket No. EL08-44-000 at P 28-30 (March 7, 2008).
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B. The Commission Must Continue to Vigorously Regulate RTO/ISO
Jurisdictional Activities.

Regardless of any improvements in the governance and accountability of
RTOs/ISOs resulting from the Final Rule in this docket, the Commission must continue
to exact vigorous oversight of RTO/ISO activities, rules, policies, markets and costs. The
Commission acknowledges that these entities are public utilities exercising control over
the critical transmission services.® The Commission and the courts have recognized that
transmission remains a monopoly service warranting continued vigilance.”” As the
multitude of contested RTO/ISO filings submitted to the Commission demonstrate, there
are natural tensions and conflicts of interests among the stakeholders within an RTO or
ISO, and the Commission is statutorily invested with the responsibility to resolve those
differences in RTO/ISO filings submitted before it in a manner that will ensure that
258

consumers “pay the lowest price possible for reliable service.

VII. CONCLUSION

NRECA commends the Commission for continuing this inquiry and requests that
the Commission to take its comments into consideration as it moves forward in

fashioning a Final Rule.

% See, e.g., Order No. 890 at P 84.
" Lockyer, 383 F.3d at 1013.
% Order No. 2000 at p. 30,993.
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